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Comment
A Rabbit, is a rabbit, is a rabbit....Not under the Law

By Joan E. Schaffner'

Animals are classified under the law as property. Domestic and captive wild animals are the
personal property of their human owners,” while free-roaming wildlife are deemed the property
of the common and owned as a “resource” by the sovereign with jurisdiction over the land on
which the free-roaming animals live.” This property classification is fundamental to the law’s
treatment of animals because it grants dominion to human owners over animals. The animal’s
inherent interests, if legally recognized at all, are trumped by human interests in every case.
Because property is a thing for human use, and animals are property, the law governing animals
is organized around the humans’ use of the animal. The result is that a given animal will have
different protection under the law depending upon the owner’s use and independent of the
animal’s inherent interests. Let’s see what this means for a rabbit in the United States.

Rabbits in the United States serve virtually every human purpose. Rabbits live in the wild as a
resource for the common and hunted for sport, are used in research or bred for sale, and live in
our homes as our companions. Rabbit’s flesh is eaten as food and their fur used for clothing.
What legal protections does a rabbit have in the United States? It depends. The rabbit used for
“companionship” arguably has the most protection under U.S. law governed by state anti-cruelty
statutes. State anti-cruelty statues prohibit any person from cruelly treating, starving, tormenting,
beating, overworking, or otherwise abusing an animal® and require the owner to provide their
animal with sufficient food and water, adequate shelter, veterinary care and humane treatment. >
Notably, the anti-cruelty statutes do not prohibit the killing of one’s own animal so long as the
animal is killed humanely. In most states, rabbits used for any other purpose are exempted from
the anti-cruelty law and must look elsewhere for legal protection. °

The rabbit used for research, bred for sale, or exhibited in public for entertainment, to the extent
such activity affects interstate commerce, is provided some protection under the federal Animal
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Welfare Act (AWA).” The AWA requires that the Secretary of Agriculture “promulgate
standards to govern the humane handling, care, treatment, and transportation of animals . . .
[which] shall include minimum requirements for handling, housing, feeding, watering,
sanitation, ventilation, shelter from extremes of weather and temperatures, adequate veterinary
care, and separation by species.” * Dealers and exhibitors must handle animals “in a manner that
does not cause trauma . . . behavioral stress, physical harm, or unnecessary discomfort.”
Researchers shall “ensure that animal pain and distress are minimized.”'® Notably, dealers,
exhibiters, and researchers may use the rabbit for such purposes so long as they do not inflict
“unnecessary” discomfort, pain or suffering. In other words, the human’s use trumps the rabbit’s

interest in being free from such harm.

Interestingly, the protections afforded the rabbits covered under the AWA are similar to the
protections afforded the companion rabbit under the anti-cruelty statutes in that each require the
owner (or another in the case of the companion animal) to refrain from inflicting unnecessary
suffering on the rabbit and provide minimal humane care. The key difference for the rabbit, of
course, is that to be used for companionship is significantly more humane and enjoyable than to
be used for research, entertainment, or breeding. Moreover, the means of enforcement (and
incentive to enforce) the respective provisions differ widely. The AWA is enforced exclusively
by the U.S Department of Agriculture, historically noted for its under-funding and relatedly
under-enforcement of the AWA."" The anti-cruelty statutes are enforced by the local jurisdiction
humane law enforcement and/or police. While the level of enforcement varies from jurisdiction
to jurisdiction; in recent years, the incentive to enforce the anti-cruelty laws has risen given the
extensive study into the link between animal cruelty and human violence.'?

The rabbit used for food and the free-roaming rabbit have very few protections. The rabbit used
for food is expressly exempt from the AWA'"® and in fact receives no legal protection while on
the farm.'* The free-roaming rabbit, living in the wild, primarily is governed under state game
laws which allow for the rabbit to be hunted and trapped often using any method available,
independent of the harm caused the rabbit.
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In sum, the law does not recognize the rabbit as a sentient being with inherent interests that must
be protected independent of their owner’s use for them. Instead, the patchwork of laws that
govern the use of animals by humans allow humans to physically and emotionally harm animals
so long as the harm imposed is necessary to achieve a legally justified purpose, virtually any
purpose other than the malicious torture of an animal for pure banal pleasure.

The goal of animal advocates is to work to change this paradigm, to not only recognize animals
as sentient beings,'® but to protect their inherent interests independent of their use by humans.
Perhaps a first step towards this goal is to organize the law around the animal rather than their
use.'” At least by doing so, the inconsistent treatment of the same animal, is made explicit, and
may help move the law towards treating the rabbit, as a rabbit, and not as a thing to facilitate or
satisfy human use.
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